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Thursday, January 18, 2024 

Amitava “Jay” Mazumdar 
Deputy Branch Chief 
Office of Counsel to the Inspector General 
Office of Inspector General 
U.S. Department of Health and Human Services 

CC: Christi Grimm, HHS Inspector General; Ed Norwood, ERN President & CCO; Denise Griffith, ERN VP Legal & 
Compliance 

Honorable Deputy Mazumdar: 

You stated in your December 20, 2023 email: 

“You are correct that 42 CFR Sec. 422.113(c)(2) states that MAOs are ‘financially responsible … 
for post-stabilization services obtained within or outside the MA organization that are pre-
approved by a plan provider.’ However, CMS stated in its October 16, 2023, letter to you that 
‘[p]rovider contracts are governed by applicable state law, and CMS will neither interpret, guide, 
nor enforce contract clauses governing payment in a private contract.’ This is generally 
consistent with the non-interference policy described to OIG during the course of other Part C 
and Part D-related studies conducted by OIG in the past and, as we said before, we do not have 
a basis to challenge it.” Emphasis Added. 

As shown and described below, this office feels that there is a strong argument against this “non-
interference policy” (“Policy”). 

I. CMS’S REFUSAL TO ENFORCE PAYMENT & FINANCIAL RESPONSIBILITY PROVISIONS IS
ESSENTIALLY CMS’S REFUSAL TO ENFORCE COVERAGE PROVISIONS.

As you know, Medicare Advantage laws and regula�ons are specifically writen and designed to insulate a 
beneficiary from paying more than the applicable cost-sharing (i.e. co-pay, etc.) for covered services. In 
that effort, MAOs are required to cover certain care and services rendered to the beneficiaries by 
providers.  

Pursuant to 42 CFR §422.101, that coverage takes the form of furnishing, arranging for, or providing 
payment for services.  Most MAOs do not own, operate, or administer hospitals and other providers. As 
such, they do not provide coverage by furnishing services. Similarly, with the excep�on of planned 
procedures and primary care physicians, most MAOs are not involved in arranging for services, especially 
regarding emergency and post-stabiliza�on care and services. Thus, the only way that a majority of MAOs 
provide coverage to their beneficiaries is by providing payment to providers for the services rendered to 
beneficiaries.  



 
 

           
 
However, under the Policy, CMS is essen�ally waiving MAO coverage of services rendered by contracted 
providers. Essen�ally, Medicare Advantage is reduced to Humana-coverage, UHC-coverage, Aetna-
coverage, etc., allowing MAOs to be more restric�ve than Original Medicare and more restric�ve than 
non-contracted Medicare Advantage coverage. 
 
If, regardless of medical necessity, an MAO decides not to reimburse a contracted provider for services, 
the provider is le� with almost no recourse to enforce that payment (as contracted providers lose their 
IRE appeal rights via the contract). If CMS cannot (or more accurately, chooses not to) enforce regula�ons 
that require payment to contracted providers, then MAOs are not required to provide coverage of: 
 

• Basic benefits (422.101) 
• Supplemental benefits (422.102) 
• Emergency care (422.113(b)) 
• Post-stabiliza�on care (422.113(c)) 
• Skilled nursing facili�es (422.133) 

 
Each of the above-listed areas involves services for which coverage is required under the Medicare 
Advantage program. However, under the Policy, it appears that MAOs would not be required to provide 
coverage if the provider is contracted. 
 
Furthermore, federal law and CMS regula�ons require MAOs to not be more restric�ve in their Medicare 
coverage of services than Original Medicare. However, the Policy directly contradicts that by allowing 
MAOs to make up their own rules for coverage of services rendered by contracted providers. 
 
In effect, the Policy reduces Medicare Advantage coverage to mean that beneficiaries are not required to 
pay for the services provided to them and MAOs have the sole discre�on as to whether or not to pay 
contracted providers for basic benefits or Medicare-covered services, regardless of medical necessity. The 
message the Policy sends to emergency safety net providers is that CMS only cares that the beneficiary 
isn’t charged for the costs of services, and CMS has no regard for the strain that providers undergo to try 
and preserve beneficiary access to care. This is not a sustainable policy for the future of Medicare 
Advantage. 
 
As you may be aware, there is a growing trend of emergency safety net providers who are choosing not to 
accept any Medicare Advantage pa�ents due to the heavily burdensome requirements imposed by 
Medicare Advantage plans, essen�ally limi�ng the access that beneficiaries have to necessary services and 
care. 
 
Here are a few links to ar�cles which further emphasize the impact on beneficiary access to care: 

• htps://www.nbcnews.com/health/rejec�ng-claims-medicare-advantage-rural-hospitals-
rcna121012 

• htps://www.beckershospitalreview.com/finance/hospitals-are-dropping-medicare-advantage-
le�-and-

https://www.nbcnews.com/health/rejecting-claims-medicare-advantage-rural-hospitals-rcna121012
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right.html?origin=BHRE&utm_source=BHRE&utm_medium=email&utm_content=newsleter&ol
y_enc_id=0462A6042034F2T 

• htps://www.healthleadersmedia.com/finance/why-more-organiza�ons-are-termina�ng-
medicare-advantage-contracts

The issues illuminated in these ar�cles demonstrate that not only are beneficiaries being impacted by the 
growing rejec�on of Medicare Advantage, but also that MAOs are failing in their responsibili�es to provide 
adequate access to and coverage of care. 

II. THE POLICY CONTRADICTS THE FEDERAL PREEMPTION PREMISE.

The Policy has been communicated as “CMS will neither interpret, guide, nor enforce contract clauses 
governing payment in a private contract.” However, CMS is not being asked to enforce a private contract’s 
payment provision, but rather CMS is being asked to enforce federal regula�ons and Medicare contract 
provisions  that obligate payment. As stated above,  most MAOs provide coverage through payment. If 
MAOs are not required to provide payment for services, then they are not required to provide 
coverage. 

Previously, CMS cited Sec�on 1854(a)(6)(B)(iii) of the Social Security Act as  the  basis  for  the 
Policy, sta�ng:  

Section 1854(a)(6)(B)(iii) of the Social Security Act (the Act), commonly known as the “non-
interference clause,” prohibits CMS from requiring an organization to contract with a particular 
health care provider or to use a particular price structure for payment under such a contract. 
As a result, CMS is generally not involved in pricing or contract discussions and disputes between 
MAOs and the providers participating in their plan networks. 

However, Sec�on 1854(a)(6)(B)(iii) of the Social Security Act states: 

(iii) Noninterference.—In order to promote competition under this part and part D and in carrying
out such parts, the Secretary may not require any MA organization to contract with a particular
hospital, physician, or other entity or individual to furnish items and services under this title or
require a particular price structure for payment under such a contract to the extent consistent
with the Secretary’s authority under this part. 

As you know, the contract between CMS and the MAO does not determine payment amounts, require a 
par�cular price structure, or require MAOs to contract with par�cular providers. It simply tells the MAOs 
what they have to provide. Specifically, basic benefits and access to benefits in Subpart C. Furthermore, 
nothing we have brought to CMS involves a pricing or contrac�ng dispute, simply the non-payment for 
plan-directed emergency and post-stabiliza�on services for which the MAO is financially responsible under 
federal law and regula�ons. 

Thus, CMS is overapplying this law as a basis for its Policy, while invalida�ng its own contract with MAOs 
and undermining the en�re Medicare Advantage program. If you disagree, please provide the legisla�ve 
intent  for Section 1854(a)(6)(B)(iii).
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Essen�ally, the Policy places a private contract above the Medicare contract, which is inconsistent with 
federal preemp�on provisions found in the federal law and CMS regula�ons. Both the Medicare Managed 
Care Manual, Chapter 10 §30 and 42 CFR §422.402 indicate that federal law should preempt state 
law, except when it comes to licensing requirements. Yet this Policy allows a state law contract to 
preempt the Medicare contract. 

The Medicare contract is the founda�on of Medicare Advantage. MAOs are only permited to offer 
Medicare Advantage plans pursuant to their contract with Medicare. However, if the Policy limits CMS’ 
ability to enforce clearly defined provisions of the Medicare contract, then this Policy severely undercuts 
Medicare Advantage itself. Instead of providing federal funding for Medicare Advantage coverage, CMS is 
providing federal funding for “MAO coverage” under the guise of Medicare Advantage. 

III. THE POLICY CONTRADICTS PUBLICLY AVAILABLE CMS POLICY UPON WHICH PROVIDERS RELY.

The Medicare Managed Care Manual is a CMS document that outlines the rules for Medicare Advantage, 
which aligns closely with 42 CFR §422. However, the Manual is not iden�cal, indica�ng that CMS intended 
for specific changes and interpreta�ons to apply.  

For example, 42 CFR 422.504(a)(15) iden�fies addressing and resolving CTM complaints as a material 
element of the contract between CMS and MAOs, yet the Manual in Chapter 11, §100.1 does not list 
complaint resolu�on at all, let alone as a material element. While this office may not agree with that 
omission, it clearly demonstrates that the Manual is intended to define Medicare Advantage rules more 
specifically than federal. Therefore, it is  accurate  to  say that  the  Manual reflects CMS/HHS policy for  
Medicare Advantage. 

However, nowhere in the Manual does the Policy appear, writen or implied. Chapter 4, §20.5.2 states 
(echoing 422.113(c)(2)(i) verba�m): 

The MAO is financially responsible for post-stabilization care services obtained within or outside 
the MAO that: 
• Are pre-approved by a plan provider or other MAO representative;
[Note: the term plan provider is defined in Chapter 4, § 20.3 as “a plan provider - a provider 
with whom the MAO has a written contract to furnish plan covered services to its enrollees…”]

Thus, it appears that part of CMS policy states that an MAO is financially responsible for services pre-
approved by a plan provider, but another part of CMS policy states that it won’t enforce that financial 
responsibility established by its own policy.  

While a discussion of regula�ons specifically intended to protect contracted providers will occur in Part 4 
of this leter, it is important to include the fact that CMS does have the authority to exclude contracted 
providers from regula�ons. In Chapter 13, §50.1 of the Manual, CMS affirma�vely states “Contracted 
providers (including subcontracted entities) do not have appeal rights under the provisions discussed in 
this guidance.”  



Throughout the Manual, there are regula�ons that CMS indicates certain dis�nc�ons between how the 
rules are to be applied for in-network or contracted providers versus out-of-network or non-contracted 
providers. 

However, regarding Ch. 4 §20.1-20.5, CMS does not dis�nguish between contracted providers and non-
contracted providers for the financial responsibility applied to emergency and post-stabiliza�on care. 
Regardless of the fact that financial responsibility for services pre-approved by a plan provider is 
affirma�vely stated, CMS does not affirma�vely or impliedly indicate that the financial responsibility for 
emergency services does not apply for emergency services provided by a contracted provider, nor that the 
1-hour �meframe for response to no�fica�on does not apply for contracted providers. CMS could have 
made these dis�nc�ons and chose not to.

Moreover, our own inves�ga�on revealed that this Policy was communicated to plans as early as May 1, 
2013 (Note: this office could find no evidence that this was publicly communicated to providers). However, 
the Manual has been updated at least twice since 2013 and CMS has declined to include the Policy and its 
applica�on in the Manual, either affirma�vely or impliedly. 

The inconsistency in policy and enforcement is disingenuous and counterintui�ve. To have publicly 
available policy that says an MAO is financially responsible for certain services (without an affirma�ve or 
implied exclusion for contracted providers) while also having a largely unknown policy that says CMS will 
not enforce its own policy is misleading and borderline fraudulent. 

Furthermore, if an emergency safety net provider relies on the publicly released Medicare rules in deciding 
whether to contract with an MAO, then CMS is inducing false reliance. Given that the “non-interference” 
policy is not widely dispersed nor easily accessible, most providers are likely unaware of this Policy. Thus, 
they are being told by CMS that certain rules exist which obligate the MAO’s financial responsibility and 
require payment, while CMS determines that it will not enforce those rules if they are contracted, despite 
no publicly available indica�on of this policy. 

IV. THE POLICY FAILS TO ACCOUNT FOR MEDICARE ADVANTAGE RULES SPECIFICALLY INTENDED FOR
CONTRACTED PROVIDERS.

As you know, Medicare Advantage is a federal program, governed by four key federal authori�es: Title 42, 
the Medicare Managed Care Manual, CMS rules and guidance, and HHS audit findings and 
recommenda�ons. The four authori�es work in concert with one another to protect Medicare 
beneficiaries and ensure a fair and just healthcare system. 

Each of these four authori�es has established or discussed plan-directed care in some form or fashion. 
Each of them supports the premise that contracted providers act on behalf of the plan and the plan is 
responsible for said ac�on: 

42 CFR §422.113 states – 



The MA organiza�on -(i) Is financially responsible (consistent with § 422.214) for post-
stabiliza�on care services obtained within or outside the MA organiza�on that are pre-
approved by a plan provider or other MA organiza�on representa�ve. 

As we have stated, this is also directly reflected in the Manual as well [See Ch. 4, §20.5.2]. Thus, both Title 
42 and the Manual affirma�vely state that a plan provider (“a provider with whom the MAO has a written 
contract to furnish plan covered services to its enrollees”) can authorize post-stabiliza�on services for an 
MAO enrollee and the MAO is financially responsible for those services. Furthermore, this sec�on 
establishes that the financial responsibility is the MAOs, not the providers. 

Medicare Managed Care Manual Ch.4, §160 states – 

CMS considers a contracted provider an agent of the MAO offering the plan. 

§160 goes on to discuss beneficiary protec�ons related to plan-directed care, but ul�mately establishes
that the MAO is liable for the ac�ons of a contracted provider.

On September 4, 2023, the published CMS CDAG/ODAG guidance stated – 

“The provision of an item or service by a contract provider constitutes a favorable organization 
determination.” 

As you may know, the provision or denial of authoriza�on for services is an organiza�on determina�on. If 
the provision of services cons�tutes a favorable organiza�on determina�on and a plan provider can pre-
approve its own services, then the ra�onal conclusion is that a plan provider can authorize its own services 
simply by providing them. 

And finally, Inspector General Grimm’s Report in Brief, April 2022, OEI-09-18-00260 stated – 

In most cases, a beneficiary needs prior authoriza�on to receive care from a noncontracted 
provider.  However, the skilled nursing facility was an in-network facility. This qualified the 
claim as “plan-directed care,” and therefore no prior authoriza�on was required.  

This again established that the provision of services by an in-network (or contracted) facility qualifies as 
plan-directed care and no authoriza�on is required. 

Thus, federal law, CMS policy, CMS commentary, and HHS guidance all support plan-directed care and all 
establish that MAOs are financially responsible for services authorized by plan providers/contracted 
providers/in-network facili�es. Yet contracted providers s�ll see denials in viola�on of Medicare 
Advantage rules and guidance as a result of the Policy. 

The Policy allows MAOs to con�nue to improperly withhold federal funds from their contracted 
providers, by restric�ng CMS from its obliga�on to enforce federal law and its own policies and regulations.



As stated previously, the Policy creates a contradic�on where one policy states the rule and another 
policy essen�ally invalidates the rule by preven�ng enforcement. 

V. CONCLUSION

Deputy Mazumdar, you stated that you did not have a basis to challenge the “non-interference” policy. 
However, each of the above arguments alone is a reasonable basis to challenge the policy; taken together, 
it seems unconscionable that this policy should con�nue as it is. 

To decline to enforce statutory, regulatory, and Medicare contractual payment provisions for MAOs 
essen�ally allows Medicare Advantage Organiza�ons to contract out of their Medicare Advantage 
obliga�ons. It allows MAOs to deny emergency services  without  establishing that a prudent layperson 
standard was not  met. It allows MAOs to deny post-stabiliza�on services without responding to 
no�fica�on prior to discharge, even though federal law and CMS regula�on state that the plan is financially 
responsible if it fails to respond within 1 hour. It allows MAOs to withhold federal funds owed for plan-
directed care and services, in viola�on of rules and guidance specifically intended to require the release 
of such funds. It allows MAOs to dictate what is and isn’t covered arbitrarily, without regard for Medicare 
rules. 

The longer CMS employs this Policy and refuses to enforce payment provisions, the greater the impact will 
eventually be on beneficiaries. We are already seeing providers exi�ng MAO networks, which reduces the 
op�ons that beneficiaries have for in-network care. We are already seeing hospitals declining to accept 
any Medicare Advantage pa�ents, forcing beneficiaries to travel to extreme lengths for care. We are 
already seeing hospitals go bankrupt as a result of non-payment, which again reduces beneficiary access 
to care. 

For Medicare Advantage to survive, this Policy must change. A policy invalida�ng the rules that govern the 
Medicare Advantage program undermines the integrity of the MA program and CMS’ authority. 

We hope that you will consider these challenges and review the impact of this policy. 

Respectfully, 

Wes Haley, J.D. 
Senior Claims Compliance Auditor I 
ERN/TRAF – The Reimbursement Advocacy Firm 

Tel: (714) 820-6961 Fax: (714) 995-6901 
Email: weshaley@ernenterprises.org 




